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UNIVERSITY OF DAYTON
SCHOOL OF LAW
Property - Section 01
FINAL EXAMINATION
Professor J.G. Durham

Tuesday, December 10, 2002
1:00 - 4:30 p.m.

INSTRUCTIONS
1.

You have three and one-half (3-1/2) hours to complete the examination.

2.
The examination consists of two parts, "Part I - Essay," which counts for two-thirds
(2/3) of your grade on the examination, and "Part II - Short Answer," which counts for onethird (1/3) of your grade on the examination.
3.

"Part I – Essay Questions" consists of three (3) questions:
a.
Question #I-1 counts for one-third (1/3) of your grade on
the examination. You should allow about seventy (70) minutes to answer it.
b.
Question #I-2 and Question #I-3 each counts for onesixth (1/6) of your grade on the examination. You should allow about thirtyfive (35) minutes to answer each question.

4.
"Part II - Short Answer Questions" consists of five (5) questions. Each question in
Part II is a statement of the terms of one or more transfers of estates in land. Please identify
the present, future, and concurrent estates that the grantor(s)/testator(s) retained,
attempted to create, and/or validly created by each transfer and explain why you have
concluded as you have. The five (5) questions are of roughly equal point value and
cumulatively will count for one-third (1/3) of your grade on the examination. You should
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allow about fourteen (14) minutes to answer each question.
5.

If you are hand writing your answers in blue books:
Please write legibly,
Please write only on every other line, and
Please write only on the front of each page.

6.
The examination is closed book. You may bring no written or printed materials into
the examination room.
7.

Be sure to state any assumptions you make and the bases for your conclusions.

8.
Unless otherwise indicated, in each question that involves estates in land or future
interests assume that:
a.

You are to interpret each disposition with the "post-l536 estates," as that
term is used in Nelson & Wendel, A Possessory Estates and Future
Interests Primer.
b.
At the time of any conveyance/devise the grantor/testator has a fee simple
absolute;
c.
All recipients of interests are alive at the time of the conveyance/devise,
unless otherwise stated;
d.

Contingent remainders are not destructible;

e.
and

The Doctrine of Worthier Title and the Rule in Shelley's Case do not apply;

f.

The common law Rule Against Perpetuities is in effect.

PART I - ESSAY
(2/3 of the exam)
QUESTION #I-1 (1/3 of the exam)
Tanya executed a will in 1992. At that time she had three children, Adam, Bridgette and
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Carl. The will included the following provisions (the will did not have a residuary clause):
1.
All of Tanya’s money, stocks and bonds were placed in a trust fund: “The
trustee shall divide the trust fund into as may equal shares as there are children of
mine surviving me. The trustee shall then use each share in the following manner: to
pay the income to my child for life and then to distribute that child’s share of the trust
fund to that child’s issue per stirpes.”
2.
All of Tanya’s “other personal property” (furniture, household effects,
artwork, collectibles, family pictures, etc.) was bequeathed “to my children, share and
share alike, and if they cannot agree on how to divide any or all of it then my
executer shall sell those items on which my children cannot agree to divide and
distribute the proceeds of any such sale(s) in such a way so that my children share
equally.”
3.
Tanya’s horse farm was devised “to my children for life, then to my
grandchildren and their heirs, the issue of any deceased grandchild to take their
ancestor’s share per capita. It is my intent and direction that my horse farm shall
always be used as one parcel and only as a horse farm, and it shall never be sold by
my descendants or every physically divided among them.”
Tanya died yesterday, December 9, 2002. Her son Adam died in 1998 and was survived
by his two daughters, Daphne and Ester, both of whom are alive today. Bridgette and Carl are
still alive. Bridgette has no children. Carl has one son, Frank.
a.

What estates or future interests in Tanya’s property does Bridgette have?

b.

What estates or future interests in Tanya’s property does Daphne have?

c.
What estates or future interests in Tanya’s property does Frank have
that Daphne does not have?
d.
Beyond any possible effect on any estates or future interests created in
Tanya’s horse farm, what effect, if any, is the language in Tanya’s will that
attempts to force her descendants to keep her horse farm one parcel, to only use
it as a horse farm, and to prohibit them from ever selling it?
QUESTION #I-2 (1/6 of the exam)
Othello and Alex owned adjacent farms. Alex had a drainage problem on his farm. In
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1992 Alex proposed to Othello that he be allowed to lay a pipe that would run under Othello’s
farm and directly into a stream that ran along the other side of Othello’s farm. Alex offered to
pay for the cost of the pipe and to pay Othello $10,000 but only if Othello agreed that he and any
future owners of Othello’s farm would maintain the pipe. Othello and Alex entered into an
agreement that stated that it created an easement over Othello’s farm for the benefit of Alex’s
farm (it even said that it was intended to be an easement appurtenant to Alex’s farm) and that the
obligation to maintain the pipe was intended to be a covenant running with the land to the effect
that any owner of Othello’s farm would be obligated to maintain the pipe for the benefit of Alex
and any future owner of his farm. Alex paid $10,000 to Othello. Alex did not record the
agreement.
In early 2002 Othello gave his farm to his son, Calvin, by conveying it to him with a quit
claim deed. Calvin knew nothing about the pipe or Othello’s agreement with Alex. Calvin
recorded his deed. When Alex heard about Othello’s deed to Calvin, Alex recorded his
agreement with Othello and notified Calvin of the terms of the agreement. Calvin contends that
he does not have to maintain the pipe, and that he has the right to close if off so that water from
Alex’s farm cannot flow through it to the stream.
a.

Under what theory may Alex claim that Calvin has to maintain the pipe?

b.
As the validity of the easement, who will prevail under each of a race
statute, a race-notice statute, or a notice statute?
c.
As to the validity of the easement, would it matter under either of the
three recording statutes if Calvin was not related to Othello, had paid Othello
full market value for Othello’s farm, and Othello had conveyed the farm to
Calvin with a general warranty deed?

QUESTION #I-3 (1/6 of the exam)
In 1972 Alicia Pantanges bought a residential lot, Lot 58, in the Palisades Park
Subdivision from the subdivider, Ron Olson. Lot 58 was 120’ wide and 200’ deep. Alicia built a
house on Lot 58. In 1975 she built a garage, but the surveyor she hired to establish where the
foundation for the garage was to be located misread the surveying marks left by the surveyor who
did the subdivision map; the result was that Alicia’s 20’ wide by 24’ deep double garage actually
was located mostly on the vacant lot next door, Lot 57. Rather than being placed on Lot 58 so
that there was a 5’ side yard between the garage and the boundary line between Lots 57 and 58 it
was placed 15’ on to Lot 57 with only 5’ of it on Lot 58. A driveway runs from the front of the
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garage to the street.
In 1978 Olson sold Lot 57 to Stan Wilson. Olson conveyed Lot 57 to Wilson with a
general warranty deed. Wilson planned to build his retirement house on Lot 57, so in the
meantime he kept the lot free of weeds and debris. In 2001 Wilson sold Lot 57 to Rita
Longfellow. In their contract Wilson promised to convey good title to Lot 57. Longfellow did
not have a survey of Lot 57 done before she closed the sale. Wilson conveyed Lot 57 to
Longfellow with a special warranty deed.
Longfellow commissioned an architect to draw up plans for a house to be built on Lot 57,
and the surveyor hired by the architect determined that Pantanges’ garage is partially on Lot 57.
a.
On what theory or theories does Pantanges have a claim to use or
ownership of the garage or the driveway?
b.
Does Longfellow have a cause of action against Wilson for breach of the
sales contract or on any other basis?
c.

Does Longfellow have a cause of action against Olson?

PART II - SHORT ANSWER (1/3 of the exam)

QUESTION #II-1: O conveys Blackacre “To A for life, then to A’s
children who reach the age of 21.” First state the interests created at the
time of the conveyance and A has one child, B (age 2). Then state the
interests 23 years later when A dies survived by three children, B (age 25),
C (age 23), and D (age 19).
QUESTION #II-2: T devises Yellowacre “To my son for life, then to my
son’s widow for life, and then to my son’s children who survive him.” At
the time of T’s death his son is married but has no children.
QUESTION #II-3: O conveys Greenacre “To A for life, then to B and
her heirs, but if A or B cuts down any trees on Greenacre then to C and
her heirs.”
QUESTION #II-4: O conveys Whiteacre “To A for life, then, if B
marries A’s widow, to B and his heirs.”
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QUESTION #II-5: T devises Redacre “To A’s grandchildren who attain
the age of 25.” A, A’s son B, and B’s four children, C (age 28), D (age 26),
E (age 12) and F (age 2) are alive when T dies.

END OF THE EXAM
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